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DETAILED ACTION 

Applicant's remarks with claim amendments submitted 23 July 2007 have been 
received and considered. 

Newly submitted claims 15-23 directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: The claims are 
draw to a method of extracting a soluble composition from a raw plant material. This is 
independent and distinct from the originally presented invention which was drawn to a 
soluble composition. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 15-23 are withdrawn from consideration 
as being directed to a non-elected invention. See 37 CFR 1 .142(b) and MPEP § 
821 .03. 

Claims 11-14 have been cancelled. 

Claims 1-10 are presented for examination on the merits. 

Claim Rejections - 35 USC §112 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-10 are rejected under 35 U.S.C. 112, second paragraph, as being 

indefinite for failing to particularly point out and distinctly claim the subject matter which 

applicant regards as the invention. 
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Claim 1 is indefinite and confusing due to the phrase "wherein the respective 
weight ratios of substances within each selected class are within 100% of the same 
ratio for substances in the plant material". Although difficult to understand, the phrase 
has been interpreted to mean that the substances within the extract composition 
present in the composition within 100% of the ratio of the substances which are present 
in the plant. It is not clear, however, what is mean by "within 100%". Does this mean 
from 0% to 100% or does it mean that the substances in the composition are present in 
exactly (100%) the same ratio as the substances in the plant? 

Claim 7 is rendered vague and indefinite due to the phrase "in relative ratios that 
mimic their ratios in the unextracted plant material". It is not clear what is meant by the 
term "mimic". It is not clear exactly how the ratios in the composition resemble the 
ratios in unextracted plant material. 

All other claims depend directly or indirectly from rejected claims and are, 
therefore, also rejected under USC 1 12, second paragraph for the reasons set forth 
above. 

Response to Arguments 

Applicants argue that the claims are not vague and indefinite because the instant 
specification explains that the ratios of phytochemicals in the extracts are within 300%, 
200%, 100%, 50% or 25% of the ratios of phytochemicals in the plant material. This is 
not persuasive, because it remains unclear what this limitation entails. Are these ratios 
within 100% in the sense that they are 0-100% of the amount in the un-extracted 
material, which is a broad range, or are the ratios exactly the same as the amount in the 
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un-extracted plant material, which would be a very narrow range? Applicants also argue 
that the term 'mimic' is not unclear. This is not persuasive, as the use of the term , mimic , 
does not make clear exactly what the amount of the various phytochemical present in 
the instantly claimed extract is. Plants will differ in the amount of various phytochemicals 
present from harvest to harvest. Therefore, by identifying the amount of components 
present in the instantly claimed extract as compared to un-extracted plant material, the 
instant claims fail to particularly point out and distinctly claim how much of each 
component the extract actually contains. Therefore, the claims are vague and indefinite, 
as a skilled artisan would not understand the metes and bounds of the claims. 
The rejection is therefore deemed proper and is maintained. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-10 stand rejected under 35 U.S.C. 103(a) as obvious over Walker et al. 

(US 5,474,774) for reasons set forth in the previous Office Action, which are restated 

below. 

The claims are drawn to a soluble composition extracted from Vaccinium 
macrocarpon comprising multiple substances within at least 3 classes selected from the 
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group consisting of carotenoids, anthocyanins, and alkaloids, wherein the respective 
weight ratio of substances within each selected class are within 100% of the same ratio 
for substances in the plant material and wherein the relative proportion of free sugar in 
the composition is less than 20% of the free sugar in the plant. The claims are further 
drawn to the composition wherein additional classes of substances are present, wherein 
less than 1 % of the original water content of the plant material remains, and wherein the 
relative proportion of free sugar in the composition is less than 10% or less than 5% of 
the free sugar found in the plant material. 

Walker et al. beneficially teach an extract made from Vaccinium macrbcarpon 
(see e.g. col 1 , lines 42-45 and 64-65). Walker et al. further teach that the extract is 
enriched to a similar degree in concentration of flavonoids and polyphenolic compounds 
as juices which are derived from the plant (see e.g. col 1 , lines 57-59). The extract 
composition disclosed by Walker et al. would intrinsically contain the substances from 
the classes instantly claimed, as these substances are naturally occurring in cranberry 
plant material. Because Walker et al. teach that flavonoids and polyphenolic 
compounds are present in a similar degree as in the plant material, the composition 
taught by Walker et al. read on the instantly claimed extract composition containing 
multiples substances in ratios which mimic their weight ratio in the plant material. This is 
especially true in light of the fact that Applicants have not established what these weight 
ratios are. Walker et al. further teach that the extract has a greatly reduced sugar 
content, which reads on less than 10% and less than 5% of the free sugar found in the 
plant material (see e.g. col 2, lines 49-32). Because the composition beneficially taught 
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by Walker et al. is an extract and may be in powder form, it would necessarily have a 
lower water content than the original plant material (see e.g. col 3, lines 29-40). Walker 
et al. further disclose that the extract is soluble (see e.g. col 3, Table 1). 

It would have been obvious to one of ordinary skill in the art at the time the 
claimed invention was made to prepare an extract composition with the properties 
instantly claimed. One of ordinary skill in the art would have been motivated and would 
have had a reasonable expectation of success in doing so based upon the beneficial 
teaching of Walker et al. that such an extract has been prepared. The adjustment of 
particular conventional working conditions (e.g. specific amounts of individual 
components within the extract composition) is deemed merely a matter of judicious 
selection and routine optimization which is well within the purview of the skilled artisan. 

From the teachings of the references, it is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole was prima facie obvious to one of 
ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence of evidence to the contrary. 

With respect to the USC 103 rejection above, please note that the Patent and 
Trademark Office is not equipped to conduct experimentation in order to determine 
whether Applicants' Vaccinium macrocarpon extract composition differs and, if so, to 
what extent, from that of the discussed reference. Therefore, with the showing of the 
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reference, the burden of establishing non-obviousness by objective evidence is shifted 
to the Applicants. 

Response to Arguments 

Applicants argue that Walker et al. do not does not suggest the instantly claimed 
Vaccinium extract. This is not persuasive, because, as previously stated, Walker et al. 
teach an extract made from Vaccinium macrocarpon and further teach that the extract is 
enriched to a similar degree in concentration of flavonoids and polyphenolic compounds 
as juices which are derived from the plant. This would reasonably suggest to a person 
of ordinary skill in the art that an extract from Vaccinium macrocarpon with particular 
amounts of phytochemicals present in amounts similar to the native plant is useful and 
can be produced. Applicants have pointed to a portion of the instant specification which 
states that methods in the literature for isolating bioactive molecules or groups of 
molecules originated from basic research on small samples and are not practical for 
commercial use. This excerpt does not distinguish Applicants instantly claimed 
composition from the composition taught by Walker et al. Applicants claims are drawn to 
an extract which would be obvious over the extract taught by Walker et al. Applicants 
further argue that Walker et al. teach an extract which has anti-adhesion activity, 
contains flavonoids and other polyphenols. Nonetheless, this Applicants have not 
provided evidence that this composition would be significantly different from the 
instantly claimed extract. Walker teaches an extract which is enriched with flavonoids 
and polyphenolic compounds and would therefore suggest to a person of ordinary skill 
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in the art a Vaccinium macrocarpon extract composition similar to the instantly claimed 
invention. This is especially true because it is not clear exactly how much of each 
component is present in the instantly claimed extract. Applicants argue that the non- 
established weight ratios of the particular components instantly claimed is irrelevant 
because the weight ratios mimic the weight ratios of un-extracted plant material. This is 
not persuasive, because, as previously stated, Applicants have not made clear exactly 
what is present in the instantly claimed extract and in what amount the components are 
present. Therefore, because the claim language does distinctly claim the extract, the 
instantly claimed invention remains obvious over the extract taught by Walker et al. 
Please also note that, as previously stated, the Patent and Trademark Office is not 
equipped to conduct experimentation in order to determine whether Applicants' 
Vaccinium macrocarpon extract composition differs and, if so, to what extent, from that 
of the discussed reference. 

The rejection is therefore deemed proper and is maintained. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Melenie McCormick whose telephone number is (571) 
272-8037. The examiner can normally be reached on M-F 7:30am-4:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terry McKelvey can be reached on (571) 272-0775. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Sen/ice Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Melenie McCormick 
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